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DECI SI ON ON APPEAL

Larry N. McAllister originally took this appeal fromthe
final rejection of clains 3 and 4, all of the clainms pending

in the application. Upon reconsideration, the exam ner has
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since withdrawn the rejection of dependent claim4 which now
stands objected to as depending froma rejected base claim
(see page 2 in the exam ner's answer, Paper No. 8).
Accordingly, the appeal as to claim4 is dism ssed, |eaving

for review the standing rejection of claim3.

THE | NVENTI ON

The invention relates to "an adjustabl e shel ving
assenbly, and nore particularly to an assenbly that includes
hori zontal ly and/or angul arly nmounted shelving w t hout the
need for dismantling the overall assenbly when additional
shelving is desired" (specification, page 2). Caim3 reads

as foll ows:

An adj ust abl e shel ving assenbly conprising a plurality of
vertically oriented support posts, at |east one shelf
retaining collar rel easably secured to each post, each collar
havi ng an open front face constructed and arranged for
pl acenent of the collars around the vertical support posts,
each shelf retaining collar having a frusto-conical interior
surface, an interconnecting split sleeve between each collar
and post, the split sleeve having an interior surface
rel easably connected to the support post and an exterior
surface having a frusto-conical configuration conplenentary to
the interior frusto-conical surface of the collar, a pair of
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upwardly extendi ng shel f supporting hooks on each collar
integral with the collar and extending outwardly parallel to
one another fromthe open front face, and shelving interacting
wi th the hooks of the collars to thereby connect the shelving
to the support posts.

THE PRI OR ART

The references relied upon by the exam ner as evidence of

obvi ousness ar e:

Chanpagne 4,079, 678 Mar .
21, 1978

Ni cely 4,750, 626 Jun. 14,
1988

THE REJECTI ON

Claim 3 stands rejected under 35 U.S.C. § 103(a) as being

unpat ent abl e over Nicely in view of Chanpagne.

Attention is directed to the appellant's brief (Paper No.
7) and to the exam ner's answer (Paper No. 8) for the
respective positions of the appellant and the exam ner with

regard to the nerits of this rejection.
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DI SCUSSI ON

Ni cely, the examner's primary reference, discloses an
adj ust abl e shel ving assenbly conprising a plurality of
vertical support posts 12, at |east one shelf retaining collar
in the formof a strap 16 rel easably secured to each post and
havi ng an open front face (see Figure 4), a tapered (i.e.,
frusto-conical) interior surface 34 and a pair of integral
tapered flanges 32 extending outwardly fromthe open front
face, a split sleeve 18 between each collar and post and
having an interior surface rel easably connected to the post
and an exterior surface with a tapered (i.e., frusto-conical)
configuration conplenmentary to the interior frusto-conica
surface of the collar, and shelving 11 interacting with the
tapered collar flanges via tapered slots 45 in corner pieces

17.

As conceded by the exam ner (see page 4 in the answer),
Ni cely's shel ving assenbly does not neet the limtation in
claim3 requiring "a pair of upwardly extending shelf

supporting hooks on each collar integral with the collar and
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extending outwardly parallel to one another fromthe open

front face," with the shelving interacting with the hooks to
connect the shelving to the support posts. The correspondi ng
structures in the Nicely assenbly, tapered flanges 32, do not

constitute hooks.

Chanpagne di scl oses a shel ving system conposed of corner
posts 3, a shelving unit 5, and a support collar 8 detachably
connected to each post for retaining the shelving unit. Each
collar includes two parallel, upwardly extending hooks in the
formof side arns 15 having notches 17 therein for interacting

with inserts 25 on the shelving unit.

In rejecting claim3 under 35 U.S.C. § 103(a), the

exam ner has concl uded t hat

[i]t would have been obvious and well within the

| evel of ordinary skill in the art to nodify the
structure of Nicely (626) to include the

i nterconnecting structure of Chanpagne since such
structures are alternative, conventional sleeve and
i nterconnecting structure, used in the sanme intended
pur pose of providing a quick disconnect, thereby
providing structure as clained [answer, page 4].
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In order to neet the terns of claim3, this proposed
nodi fi cation presunmably woul d i nvolve the reconfiguration of
Nicely's tapered flanges 32 into parallel, upwardly extending
hooks (along with a conpl enentary reconfiguration of Nicely's
tapered corner piece slots 45) and the retention of Nicely's
split sleeve 18. The conbi ned teachings of N cely and
Chanpagne, however, would not have suggested this highly
sel ective change in Nicely's shelf retaining structure.

Al t hough Chanpagne does indicate that the shel ving system

di scl osed therein "does not require wedge-shaped inserts”
(colum 1, lines 32 and 33), thereby inplying sone

di sadvantage to tapered or frusto-conical wedgi ng surfaces of
the sort disclosed by Nicely, there is nothing in this
reference which would have notivated the artisan to elimnate
t he wedgi ng aspect of N cely's flanges 32 by replacing them
with parallel, upwardly extendi ng hooks, while at the sane
tinme retaining the wedgi ng aspects enbodied by Nicely's split
sl eeve 18. The only suggestion for picking and choosing from
bet ween Ni cely and Chanpagne as the exam ner has stens from

i mper m ssi bl e hi ndsi ght know edge derived fromthe appellant's

di scl osure.
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Thus, the conbi ned teachings of Nicely and Chanpagne do
not justify a conclusion that the differences between the
subject matter recited in claim3 and the prior art are such
that the subject matter as a whol e woul d have been obvi ous at
the time the invention was made to a person having ordinary
skill in the art. Hence, we shall not sustain the standing 35
US. C 8§ 103(a) rejection of claim3 as being unpatentable

over Nicely in view of Chanpagne.

SUMVARY

The decision of the examner to reject claim3 under

35 U.S.C. 8 103(a) is reversed.

REVERSED

HARRI SON E. MCCANDLI SH )

7



Appeal No. 2000-0514
Application No. 09/063, 446

Seni or Adm ni strative Patent Judge

JOHN P. MCQUADE
Adm ni strative Patent Judge
AND

JOHN F. GONZALES
Adm ni strative Patent Judge
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